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I. INTRODUCTION

Recent developments in California case law and statutes have
exposed the weaknesses of both the “generic no contest clause”
(i.e., one size fits all) and “kitchen sink drafting” {i.e., wholesale
inclusion of all conceivable beneficiary petitions or claims).

For example, Burch v. George' and Genger v. Delsol® illustrate
“the integrated estate plan.” In those cases the court examined the
testator’s intent to determine whether the contest of a separate
document that is an “integral part” of the estate plan should be
included within the ambit of the no contest clause contained within
the testamentary document. Other cases have explored the
testator’s intent to trigger a “contest” upon the beneficiary’s filing
of a petition to characterize the character or ownership of property.?
The legislative response to the judicial expansion of a “one size fits
all” approach was Probate Code § 21305(a),* which makes the
generic no contest clause obsolete, meaning “ineffective,” to
trigger a “contest” in three identified circumstances.’

Estate of Ferber® demonstrates the difficulties that can be
created by “kitchen sink drafiing.” The expansiveness of the
Ferber clause led to a series of § 21320 petitions. The court of
appeal limited the application of the clause on public policy
grounds. The legislative response to Ferber’s “kitchen sink
drafting” was § 21305(b), which identifies certain types of petitions
that cannot trigger a no contest clause based on public policy.

More recently, the courts have attempted to discern the
testator’s intent regarding whether a gift of assets included in a
Decedent’s Trust will be forfeited as a result of a contest of an
amendment to a Survivor’s Trust.” The authors have also learned
that certain trial courts have considered the argument that a contest
by a child will apply to the independent gifts made to the child’s
children (i.e., the decedent’s grandchildren) when the no contest
clause includes “issue of the beneficiary,” even when the
grandchildren have not contested the instrument.

Neither § 21305(a) nor § 21305(b) has reduced the volume of

§ 21320 petitions filed to determine whether any particular

" beneficiary petition is a “contest.” The State Bar Executive
Committee, reflecting the frustration of lawyers advising
beneficiaries who feel unable to predict with confidence the reach of
any no contest clause, have proposed to the Legislature a repeal of
the enforceability of the no contest clause. The proposal was based
on the belief that the presumed benefits of a no contest clause to
carry out the intent of the testator and to deter litigation have
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become overwhelmed by two factors that are directly related to the g
public pelicy that favors the enforceability of a no contest clause:
First, the explosion of § 21320 litigation directly counters the "
proclaimed purpose of the no contest clause to deter litigation.
Second, based on anecdotal evidence, many direct contests may be
legitimate attempts to carry ouwt the intent of a testator. This
observation is supported by § 21350(6), which invalidates a bequest
to a “care custodian of a dependent adult who is the transferor”
unless there is a valid Certificate of Independent Review or clear
and convincing evidence of the genuineness of the donative transfer.

The public policy underlying the Section’s proposal is to
allow beneficiary petitions to be heard on their merits and to |
eliminate unnecessary § 21320 proceedings. That question is now |
before The California Law Revision Commission (“CLRC”) for
study. The CLRC has not announced a deadline for the results of
its study.

A goal of this article is to stimulate discussion regarding
current drafting of the no contest clause. The authors’ suggested
approach to drafting is premised on the following:

1. The no contest clause should distingnish between a
“direct contest” and other types of contests. A direct contest is what
most testators have in mind when asked if they want a no contest
clause. In addition, a direct contest should be easy to identify, and
there is little risk that a beneficiary would file a direct contest
without realizing such action would trigger the no contest clause..

2. The “generic no contest clause” is not a good starting
point for at least four reasons:

(a) It does not distinguish between a direct contest and
other types of contests;

(b) It does not identify subtrusts by name;

(c) It does not specify what document when, if
contested, will trigger the no contest clause; and

(d) Tt does not adequately tie the “contest” to the assets
that are forfeited by an unsuccessful contest.

II. EFFECTIVE DATES

Practitioners need to remember the impact of effective dates
on § 21305(a). The authors undersiand the effective dates of §
21305 to operate as follows:

» A pre-2001 Trust Agreement does mot contain a no
contest clause. An amendment to that agreement ADDS a no
contest clause. Result: § 21305(a) applies to the no contest clause.

+ A pre-2001 Trust Agreement does contain a no contest Q
clause. An amendment to that agreement executed on or after :
January 1, 2001 AMENDS the no contest clause. Result:

§ 21305(a) applies to the no contest clause, as amended.




